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European Start-ups at a Disadvantage
Compared to Start-ups from the USA and China

The European Single Market remains highly frag-
mented, presenting challenges for growth-orien-
tated companies wishing to expand into other EU
countries.'” Companies operating across borders in
the EU have to comply with many different national
regulations, particularly in the areas of company
law, insolvency law, labour law and tax law.

Adapting to these diverse legal standards leads
to increased costs, delays and uncertainties.'
For example, companies must register separately
in each European country in which they operate
on a permanent basis and either choose national
legal forms or establish branches. This involves
going through different administrative processes
with varying certification, translation and notary
requirements. Expanding into several Member
States therefore often equates to multiple start-ups
in terms of the effort involved. After incorporation,
companies engaged in cross-border activities must
repeatedly update national registers, for example
when there are changes in management, the articles
of association or the shareholder structure.'

Investments in start-ups are also administratively
burdensome because, unlike in the USA, for exam-
ple, there are no EU-wide standard investment
instruments that build on a uniform legal form for
companies. The consequences are more complex
negotiations, more complex due diligence require-
ments and more difficult follow-up financing.'”
Offering share options as an incentive to attract
employees is also very complex, as each country
treats this form of employee participation differ-
ently for tax purposes. As a result, share options
are largely unavailable for attracting qualified per-

sonnel.'*

This puts European companies at a disadvantage
compared to competitors from the USA or China,
who can scale their business models more cheaply
and quickly in their significantly larger domestic

markets. The fragmentation of the European
market thus reduces expected returns and, con-
sequently, the attractiveness of investing in Euro-
pean companies. This is particularly problematic for
start-ups and scale-ups. The EU uses the term ‘scale-
ups’ to refer to companies that have moved beyond
the start-up phase and are significantly increasing
their growth, e.g. in terms of employee numbers,

turnover and market expansion.'’

Overcome Fragmentation of Single
Market for Start-ups and Scale-ups

The size of the European Single Market offers com-
panies considerable growth opportunities, which
could be exploited even more effectively once the
existing fragmentation has been overcome through
uniform framework conditions and improved mar-
ket access.'”® The EU must urgently resolve the prob-
lem of fragmentation in order to remain attractive
to future-orientated and technology-driven growth
companies and prevent them from leaving. The
so-called Letta Report for the European Commis-
sion calls for a 28th regime for the Single Market to
overcome the patchwork of national regulations.'
In this context, the term 28th regime refers to a
uniform legal form for companies at EU level, which
is to be created in addition to the existing company
law regulations of the 27 Member States.”™ The
Draghi Report contains a similar proposal for the
creation of a new EU-wide legal status for innova-
tive European companies. "’

The EU Commission has taken up the suggestions of
the Letta and Draghi reports in its Competitiveness
Compass and its Start-up and Scale-up Strategy.
Here, it announces a 28th regime that will enable
innovative companies to benefit from a harmonized
set of rules applicable throughout the EU, covering
all relevant aspects of company, insolvency, labour
and tax law."” The 28th regime is thus linked to the
European Innovation Act announced by the Euro-
pean Commission for this year.'”
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Within this context, in June 2025, the European
Parliament presented a draft report with recom-
mendations for a 28th regime, calling on the Euro-
pean Commission to draft a corresponding directive
by the first quarter of 2026."* The European Com-
mission conducted a consultation process from July
to September 2025 to involve stakeholders in this
process and identify potential areas of conflict.”

An official report on the results is not yet available.

Concepts for the Design of a 28th
Regime in Comparison

To illustrate the key points of discussion regarding
the design of a 28th regime, the following section
compares one concept from each of the fields of
politics, business and academia. The concept from
the political sphere is the European Parliament’s
draft report with recommendations to the EU Com-
mission on the creation of a new legal framework
for innovative companies (European Start-up and
Scale-up companies, ESSU);" the concept from the
business community is the policy proposal devel-
oped by several European start-up associations,
investors and law firms to establish a Europe-wide
legal form for companies (EU Inc);" the concept
from the academic community is the policy brief
presented by the BRUEGEL think tank on the crea-
tion of a Europe-wide legal form for innovative
start-ups (Regime 0).""® The term Regime 0 was
chosen instead of the common term 28th regime
so that the name can be retained in the event of
further accessions to the EU.

The three concepts ESSU, EU Inc and Regime 0 have
similarities in terms of content, but also clear dif-
ferences. They contain not only proposals for the
design of a European legal form for companies, but
also comprehensive proposals for the design of,
among other things, start-up and registration pro-
cedures, employee participation, financing, acquisi-

tions and dispute resolution mechanisms.

The fundamental points of agreement include:

— Voluntary basis: Creation of an optional legal
form that companies can choose to adopt on a

voluntary basis.

—  Limited liability: Introduction of a corporate
legal form with limited liability.

— Digital administration: The establishment and
registration of companies should be managed
digitally. Registration should be a one-time
process.

— Standardization: Introduction of standard
documents and model contracts, including for
company registration and raising capital.

— Dispute resolution: Creation of specialized
judicial capacities at the national level for the
rapid resolution of legal disputes related to the
28th regime.

— Restriction: There are no plans to harmonize
national tax and labour law regulations.

The concept presented by the European Parliament
(ESSU) is the most narrowly defined.”® With regard
to legal harmonization, it is limited to standardized
company law provisions with individual accompa-
nying regulations.” In comparison, the EU Inc
concept is significantly more comprehensive and
detailed.”® Regime 0 represents a middle ground
between the two concepts. To avoid political dis-
agreements, unlike the ESSU and EU Inc, it provides
for a strict limitation of the proposed regulations to
innovative and growth-orientated start-ups.'®

Another major difference lies in the planned imple-
mentation of the concepts. While the initiators of
EU Inc and Regime O strongly advocate implemen-
tation by means of an EU regulation, the European
Parliament’s proposal provides for implementa-
tion by means of an EU directive. A regulation is
an EU law with general validity and direct effect in
the Member States. In contrast to a regulation, a
directive merely represents a common minimum
standard that must first be transposed into national
law by the Member States. It is left to the individ-
ual Member States to decide how to implement
the directive, which usually takes time and leads
to different interpretations. The key elements of
the three concepts ESSU, EU Inc and Regime 0
for a 28th regime are systematically presented in
table 4-1:
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Tab. A4-1 Key elements of the concepts for a 28th regime

ESSU

EU Inc

Regime 0

Target group

Start-ups, scale-ups and SMEs;
listed companies excluded

Start-ups and scale-ups; no
formal exclusion criteria defined

Newly established, innovative
and growth-orientated start-ups
(proof required)

Central online portal for the
establishment and registration

Central online portal for the
establishment and registration of
companies (EU Registry).
Establishment of an information

Central online portal for the
establishment and registration of
companies (Hub0). Hub0 is both
an information and service unit

p|g|tal of companies, as well as for and service unit (EU Dashboard) that, amongst other things, pro-
infrastructure . . . ) . ) .
the provision of information and which, amongst other things, vides documents, acts as a medi-
documents provides standard contracts and ator in legal disputes and ensures
through which the purchase and transparency regarding national
sale of shares can be processed tax and labour regulations
Plans for employee participation Provision of and detailed
Employee are to be developed. Employee explanations on standardized Employee participation planned.

participation in
the company

participation must not reduce
or replace basic remuneration or
social security contributions

employee participation scheme:
EU Employee Share Option Pool
(EU-ESOP) '3

Reference to the EU Employee
Share Option Pool (EU-ESOP)

Raising capital

Provision of model contracts
for shareholders’ agreements
and articles of association

Provision of and detailed explana-
tions on standardized templates
for raising capital: EU Fast
Advanced Subscription Template
(EU-FAST) %

Provision of standardized
templates for raising capital.
Ownership structures should
be presented transparently

Acquisitions

Call for new instruments to pre-
vent so-called ‘killer acquisitions’,
as the existing Merger Regulation
is insufficient

No call for new regulations on
acquisition control. So-called
‘killer acquisitions’ are

not identified as a problem

So-called ‘killer acquisitions’ are
identified as a problem. Call for
EU-wide merger control by the
European Commission’s Directo-
rate-General for Competition

Insolvency law

No provisions on insolvency law

Specific, harmonized rules for
dissolution and liquidation

(e.g. solvency assessment, order
of priority of creditors, compulsory
liquidation under judicial super-
vision by specialized business
courts)

Insolvency law should enable an
efficient exit from business and
the resumption of economic activ-
ity. Insolvency should be possible
to process via Hub0

Source: Own representation based on Repasi (2025), Bird & Bird et al. (2025), Scott Morton and Veugelers (2025)
© EFI - Commission of Experts for Research and Innovation 2026

Implement 28th Regime Through Regulation -
If Necessary, Within a Coalition of the Willing

The Commission of Experts sees important steps
in all three concepts towards overcoming, at least
in part, the fragmentation of the European Single
Market for start-ups and scale-ups. However, it
considers EU Inc and Regime O to be more suitable
than ESSU for overcoming the problems described
for start-ups and scale-ups, as these two con-
cepts contain more far-reaching harmonization
proposals.

A 28th regime should be geared towards the needs
of start-ups and scale-ups and should not involve
complicated access criteria. In the opinion of the
Commission of Experts, there is no need to restrict
the regime to certain companies. Where necessary
for political enforceability, the criteria used should
be as unrestrictive and easy to verify as possible.

The Commission of Experts strongly recommends
implementing a new legal form for companies by
means of a regulation rather than a directive. Due
to the numerous degrees of freedom for Member
States, the introduction of the 28th regime by
means of a directive is seen as the most politically
feasible option.'™ However, the decisive disadvan-
tage is that its country-specific implementation
would lead not to standardization but to even
greater complexity. Only the implementation of the
28th regime by means of a regulation can create a
uniform framework for start-ups and scale-ups.'®

If no majority can be found for a 28th regime within
the EU, or if implementation by means of a regula-
tion cannot be enforced, the Commission of Experts
recommends that the Federal Government advocate
for a 28th regime within a coalition of the willing,
for example within the framework of enhanced

cooperation.'?’
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If such a coalition cannot be formed, the Federal
Government should follow the Franco-German
Council of Economic Experts, which proposes a
joint Franco-German harmonization initiative."®

This initiative would initially create a uniform legal
framework for French and German start-ups and
scale-ups, which other EU Member States could
then join.
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